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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appeliate Tribunal.
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2. One copy of application or 0.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioh'and appeals pending pefore any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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ORDER IN APPEAL

N

M/s.. Cadila Pharmaceuticalé Ltd., Cadila Corporate Campus, Sarkhej
Dholka Road, Bhat, Dholka HO ,Ahmedabad- (hereinafter referred to as
‘appellants’) have filed the present appeals on 31.03.2016 against the
Order-in-Original number SD-04/14/AC/2015-16 dated  23.02.2016
(hereinafter referred to as ‘'impugned orders’) passed by the Asst.
Commissioner, Service Tax, Div-1IV, APM mall, Satellite, Ahmedabad

(hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants were engaged in
providing taxable service and holding Service Tax registration number AAAC
C6251E ST001. During Course of Audit it was pointed out that Appellant has
not discharged duty Iiability for F.Y. 2012-13 as a recipient under the
category of Sponsorship Service under rule 2(1)(d)(C) of Service Tax Rule.
During audit itself service Tax of Rs. 4,31,364/- arrived on sponsorship
service of Rs. 34,90,000/- was paid along with interest of Rs. 77,645/- vide
BOB challan dated 12.08.2013.

3. SCN dated 08.12.2015 issued Was adjudicated whereby demand of Rs.
4,31,364/- with interest of Rs. 77,645/- was confirmed and appropriated.
Penalty of Rs. 10,000/— u/s 77(2) for not disclosing correct amount in ST-3
return and penalty of Rs. 2,15,817/- u/s 78(1) for suppression of facts.

4, Being aggrieved with the impugned order, the appellants preferred an
appeal on 31.03.2016 before the Commissioner (Appeals-1I) wherein it is
argued by appellant that-

I. SCN has been issued on account of non payment of penalty u/s
73(4A). Finance act 2015 has omitted said sub-section 4A and 4B of
section 73. SCN has been issued on 08.12.2015 which is after the
Finance Act came to force. Thus at the time of issuing notice, the said
provisions are not in statue, therefore provisions are not in statue. In
absence of such penalty provisions penalty can not be imposed.

1I. Sub section 4A was applicable in case where sub-section 3 & 4 were

applicable. S@%&

provides for case where service tax is paid

with mte /s:e %grg I;}Je of notice. In such situation, the section
provides{f Ié)(r nocr} iSsua '“xczé} of show cause notice or non imposition of
N :} 7

ASsays that in case of fraud, collusion, mis-

penalty. Su tsectlo /4
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statemnt, suppression etc sub-section 3 will not apply. It is only when
sub-section 4 was applicable that possible question applying sub-
section 4A, then prevailing would apply. Circumétances narrated in
sub-section 4 were absent and therefore there was no need to issue
notice.

III. Appellant was eligible to take credit of tax paid as reverse charge.
When demand in is revenue neutral obviously appellant has no
malafide intension.

IV. Appellant company is paying substantial amount of tax regularly hence
there can not be intension to evade meager sum of service tax. Non-
disclosure or non-intimation of facts can not lead to any presumption
as to intension to evade tax. Moreover there is no intention to evade
the duty and no suppression of facts hence no penalty can be levied
under section 78. Moreover extended period can not be invoked as no
intension to evade duty and no intension to suppress the facts are
established.

V. Matter is revenue neutral and appellant had immediately paid the tax
with interest. Mandate of section 77(3) is absolute and no penalty is
called for. Therefore this is fit case to exer‘cise‘ discretion u/s 80 and

penalty , therefore should be waived.
DISCUSSION AND FINDINGS

5. Personal hearing in the case was granted on 14.09.2016. Shri S.J.
Vyas, Advocate appeared before me and reiterated the grounds of appeal.
They stated that matter is revenue neutral. Extended period is not available.

Tax with interest is deposited before notice. Penalty may be set aside.

6. I have carefully gone through the facts of the case on records;
grounds of_appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

7. Short question to be decided is whether or not penalty can be imposed
when tax along with interest is paid before issue of notice.

8. There is no dispute regarding {a; /abﬂr'@@;p the service and the noticee has
accepted their liability, I do not/é’@/into tjj yfd'.cussmn of the same and find

that the amount already pak\@i ﬁ@ Ilabl*é tfg. & appropriated against the

demand. However, the noticee’ has\@@ded%at since they have paid the

amount of service tax with interesg J{!?;Qﬁ@f ssue of the SCN, they are not
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liable to penalty as provided under section 73(3) of the Finance Act, 1994. It

is also co;ntended by the noticee that it was due o non communication of
marketingi department to the taxation department of company , they failed

to pay service tax

9. Appellant’s contention that since duty with interest is paid before
issuance of notice there was no requirement to issue the notice as matter is
deemed to be-concluded as per section 73(3) is acceptable as section 73(3)
is applicable where there is no fraud, no suppression or no mis-statement of
facts. Suppression of facts can have only one meaning that the correct
information was not disclosed deliberately to evade payment of duty when
fact were known to both the parties, by one to do what he is settled law that
mere failure to declare does not amount to wilful suppression. There must be
some positive act from the side of the assesses to find wilful suppression. My
view is supported by judgement in case of Pushpam Pharmaceutical
Company v. Collector of central excise Bombay [1995 Supp (3) SCC 462]

10.  Matter under instance appeal is revenue neutral so there can not be
intension to evade duty. My view is supported by Hon’ble Gujarat High Court
decision in the case of Gujarat Glass Pvt. Ltd [2013 (290) E.L.T. 538 (Guj.
HC)]. In absence of intension to evade duty only provisions contained in
Section 73(3) are applicable and provisions of Section 74(4A) can not be
enforced. Moreover appellant are paying hefty duty so there can ﬁot be any
intension to evade such small amount of duty under instance case. Having
paid the entire Service Tax liability with interest, the lower authorities should
not have issued any Show-Cause Notice }for imposition of penalty. Appellant
request to conclude proceeding-in the instance case ought to have acceded
by department in light of section 73(3). Provisions of Section 73(3) are very
clear and the decision of the Tribunal in the case of Krishna Security &
Detective Services [2011 (24) S.T.R. 574 (Tri. - Ahmd.)] also lay down the
ratio’ tha:t no penalty can be imposed if the Service Tax liability and interest
thereof stand deposited under the Section 73(3)

11. Appellant has contended that Finance act 2015 has omitted said sub-
section 4A and 4B of section 73 and SCN has been issued on 08.12.2015
which is‘after 14.05.2015 i.e the Finance Act 2015 came to force. Thus at
the time of 1ssumg‘Qg$§e, the said provisions are not in statue. It is further

contended tr?a@@?f"%%sence of such penalty provisions [i.e. omission of

T

section 7 éf ) d\*7§(32458)] penalty can not be imposed. This contention is
not accegfa' Ie(;asﬁTr ﬁsﬁory provisions for erstwhile section 73(4A) and

O )
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73(4B) is ection 78B in finance act 2015. Therefore for the
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period prior to 14.5.2015 the provisions of the Section 74(4A) can be
enforced since it was not omitted with retrospective effect. But in instance
case provisions of Section 74(4A) can not be enforced as no intentional

suppression found.

12. As per the 73(4A) provision, where short payment is noticed in the
course of departmental audit of the accounts of the assessee, Or
investigation or verification by the anti-evasion or intelligence wing of the
department, and the facts are captured in the accounts of the assessee, the
assessee apart from paying service tax short paid, along with the interest
leviable there on, is liable to pay 1% of service tax not paid, per month of
default, to the maximum extent of 25% of the service tax not paid, to close

the proceedings without service of a notice.

13. In view of above discussion, I conclude that since no intension to
evade duty established provisions of section 73(4A) can not be resorted to ,
moreover this being case covered under section 73(3) no any penalty under
finance Act, 1994 and Service Tax Rules is imposable. I set aside the all

penalty imposed under section 76, 77 and 78 of Act.
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14, The appeals filed by the appellant stand disposed off in above terms.
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(R.RZPATEL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To, :
M/s. Ca;dila Pharmaceuticals Ltd.,

Cadila éorporate Campus,
Sarkhej Dholka Road,
Bhat, Dholka, HO ,Ahmedabad
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Copy to: ‘
1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.EX, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-1V, APM Mall, Ahmedabad.
5) The Asst. Commissioner(System), Service tax. Hg, Ahmedabad.

6) Guard File.
7) P.A. File.







